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Abstract

This article intends to analyze how Satoru Kuroda, a distinguished
constitutional scholar, interpreted Carl Schmitt's constitutional theory
(Verfassungslehre) and adopted it to the diagnosis of the Meiji Constitution
and Japanese Constitution.

Especially in Carl Schmitt’s constitutional theory, we pay attention to Carl
Schmit’s superlegal constituent power and constitutional emergency power.

From the late 1930’s, he began to lecture constitutional theory at Kyoto
Imperial University. He at first attempted to limit the enormous and unlimited
legal power of Emperor. But in the process of wartime system and total
mobilization, which was seen in the National Mobilization Act (1938) and the
movement of Great Politics Party (1940), he regarded Japan's critical condition
as the normalization of exception and legitimatized the interference in the
liberty and rights of subjects. Moreover he criticized the liberal and
constitutional thought as old-fashioned ideology and attempted to absorb the
rights of subjects into the integration of state.

But after the world warIl, he accepted and legitimatized the radical
transformation from imperial sovereignty to the sovereignty of people by
appealing to the theory of Schmitts constituent power.

He emphasized the legitimacy of constituent power and insisted that
constituent power itself is not factual will, but is restrained by the legitimacy or

the concrete order.
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